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Agenda

• Anti-Camping and Sit/Lie Ordinances

• Unofficial Encampments

• Regulated Encampments and Tent Cities

• Safe Parking Programs

• Vehicles Used for Habitation

• Permanent Facilities and the Building Code



• Martin v. Boise is a federal Ninth Circuit decision in a civil rights 

action brought by homeless individuals against the City of Boise.

• They claimed that enforcement of public camping ordinances 

against homeless individuals violates the Eighth Amendment if no 

shelter space is available.  Doing so criminalizes homelessness.

• The Plaintiffs sought damages, declaratory and injunctive relief 

against Boise and sought to bar further enforcement of Boise’s 

public camping ordinance.  

• Despite the litigation, Boise was actively enforcing its public 

camping ordinances—over 175 citations in Q1 2015. 

Camping Ordinances--Martin v. Boise

http://cdn.ca9.uscourts.gov/datastore/opinions/2018/09/04/15-35845.pdf


Martin opens with a quote:

“The law, in its majestic equality, forbids rich and poor alike to 

sleep under bridges, to beg in the streets, and to steal their 

bread.”

— Anatole France, The Red Lily

And the court: “We consider whether the Eighth Amendment’s 

prohibition on cruel and unusual punishment bars a city from 

prosecuting people criminally for sleeping outside on public 

property when those people have no home or other shelter to go 

to. We conclude that it does.”

Martin--The Opening Lines Tell the Story



• The “Cruel and Unusual Punishments” clause places substantive limits 
on what government may criminalize.

• Robinson v. California, 370 U.S. 660 (1962) struck down a law that 
criminalized narcotic addiction.

• Powell v. Texas, 392 U.S. 514 (1968) embellished on Robinson in a 
public drunkenness case—criminal penalties may not be inflicted upon a 
person for being in a position he or she is powerless to change.  

• Based on that, “the Eighth Amendment prohibits the state from punishing 
an involuntary act or condition if it is the unavoidable consequence of 
one's status or being.” 

Martin--Eighth Amendment Analysis

https://supreme.justia.com/cases/federal/us/370/660/
https://supreme.justia.com/cases/federal/us/392/514/


“[A]s long as there is no option of sleeping indoors, the 

government cannot criminalize indigent, homeless people for 

sleeping outdoors, on public property, on the false premise they 

had a choice in the matter.”

Martin provides guidance on what the ruling does not cover:

• A city is not required to provide sufficient shelter for the 

homeless;

• A city need not allow individuals to sit, lie or sleep on the 

streets at any time or at any place.

Martin—a “Narrow” Holding



Martin elaborated further on the limits of its holding in footnote 8:

• It does not cover individuals who do have access to shelter, but 
choose not to use it.

• An ordinance prohibiting sitting, lying or sleeping outside at certain 
times and in certain locations may be permissible even when 
shelter is otherwise unavailable.

• An ordinance may prohibit right of way obstruction or the erection of 
certain types of structures for shelter.

• The key is whether a city’s ordinances punishes a person for 
lacking the means to live out the “universal and unavoidable 
consequences of being human.”

Martin—Limitations on the Holding



• Boise sought a rehearing before the full Ninth Circuit.

• That request was denied on April 1, 2019, but several judges 
dissented from the denial of the request, asserting that the 
case was wrongly decided.  

• Next stop, U.S. Supreme Court?

• At this point, we do not know if City of Boise will seek review or 
whether the U.S. Supreme Court would accept review of the 
case.  

• In the meantime, the case applies to Ninth Circuit jurisdictions, 
including those in Washington state.   

Martin v. City of Boise--What’s Next?



• Boise enforced camping and disorderly conduct ordinances.  

Both applied to public property on a city-wide basis.

• Do your ordinances allow homeless individuals to sleep in 

certain locations? Some cities state that they comply with 

Martin if their regulations do not prohibit camping city-wide.

• If your city takes this approach, how explicit do your regulations 

need to be about where individuals without shelter may sleep 

or camp?

Lessons Learned—Ordinances



• Boise, at times, aggressively enforced its ordinances against 
homeless individuals.

• Martin did not strike down Boise’s ordinances in their entirety, 
but only as applied to individuals with no other shelter options.

• If in doubt, cities should consider suspending enforcement of 
such ordinances pending legal review.

• Many camping ordinances predate the rise of the homeless 
population in our state.  Cities may want to consider whether 
their ordinances are in keeping with current legislative 
priorities.  

Lessons Learned—Enforcement



• Cities have the option of establishing a system for tracking 
shelter space availability.

• In theory, such a system would assist a city in determining 
when it may enforce a city-wide public camping ordinance.

• In practice, such a system will be logistically difficult.  It will 
require coordination with area agencies and non-profits that 
provide shelter services.

• A tracking system will require ongoing efforts since the number 
of shelter beds and the homeless population will fluctuate over 
time.  

Lessons Learned—Shelter Space



Boise’s attempt to track shelter space is a cautionary tale:

• There are three shelters in Boise—two of which are church-run.  

• There was evidence that the church shelters required participation 
in religious activity or instruction in order to receive shelter. 

• “A city cannot, via the threat of prosecution, coerce an individual to 
attend religion-based treatment programs consistently with the 
Establishment Clause of the First Amendment.”

• All three shelters had duration restrictions for its residents. 

• Point in time counts and arrest numbers also demonstrated a lack 
of available shelter.

Lessons Learned—Shelter Space



•

•

•

•

•

•

https://scholar.google.com/scholar_case?case=17194910442654756314&q=lavan+v+city+of+los+angeles&hl=en&as_sdt=3,48


http://www.courts.wa.gov/opinions/pdf/D2%2048540-1-II%20Published%20Opinion.pdf
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http://courts.mrsc.org/supreme/166wn2d/166wn2d0633.htm
http://app.leg.wa.gov/RCW/default.aspx?cite=35.21.915
http://app.leg.wa.gov/RCW/default.aspx?cite=35A.21.360
http://app.leg.wa.gov/RCW/default.aspx?cite=36.01.290
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http://mrsc.org/Home/Explore-Topics/Planning/Specific-Planning-Subjects,-Plan-Elements/Homeless-Housing.aspx
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https://www.law.cornell.edu/uscode/text/42/2000cc
https://scholar.google.com/scholar_case?case=16211159600360223746&q=140+Wn.2d+143&hl=en&as_sdt=6,48
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• Safe parking programs allow individuals living in vehicles to 

park in off-street parking lots. 

• Such programs are often provided by religious organizations as 

part of their efforts to minister to those in need. 

• When a municipality receives a request to establish a safe 

parking program in its jurisdiction, it raises the question: to 

what extent should safe parking programs be regulated?

• Municipalities may regulate safe parking programs to protect 

public health and safety and should ensure that conditions 

imposed do not substantially interfere with religious exercise.

Safe Parking Programs
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•
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•

http://allhomekc.org/wp-content/uploads/2018/05/FINALDRAFT-COUNTUSIN2018REPORT-5.25.18.pdf
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https://www.npr.org/sections/thetwo-way/2018/03/06/591300547/a-homeless-mans-truck-is-his-home-judge-rules-in-seattle
https://sccinsight.com/2018/03/09/can-the-city-impound-a-homeless-mans-vehicle-if-he-is-living-in-it/
https://sccinsight.com/2018/03/09/can-the-city-impound-a-homeless-mans-vehicle-if-he-is-living-in-it/
http://app.leg.wa.gov/RCW/default.aspx?cite=6.13


• By its nature, a temporary use may be exempt from building 

codes that apply to permanent structures.  

• Providing shelter on a permanent basis may require building 

code compliance in a way that would not apply to a temporary 

use.  

• RCW 19.27.042 allows for a limited exemption for certain types 

of existing structures.

• Talk to your building official about building code requirements 

for permanent facilities.  

Permanent Facilities and the Building Code

https://app.leg.wa.gov/RCW/default.aspx?cite=19.27.042
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