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MAKING SENSE OF 
DEVELOPMENT AGREEMENTS

 Scott Greenberg, AICP (Moderator)
City of Mercer Island

 Michael Walter
Keating Bucklin & McCormack, Inc., P.S.

 Rich Hill
McCullough Hill Leary, P.S.

 Jack Pace
City of Tukwila

 Contract between a local jurisdiction and 
property owner

 Specifies standards, conditions, mitigation 
for development

 “Vests” to rules in agreement
 Benefit to local jurisdiction
 Can address phasing and timing of project, 
infrastructure, etc.

 Can facilitate enforcement of requirements

 22,700 population
 9,100 households

 75% single‐family

 25% multi‐family

 $102K median HH 
income

 $848K median home 
price

Required:
 Affordable housing @ 60%

median income
 SE 27th St.:
 Min. 60% non‐residential 

frontage
 No street‐level residential

Approved:
 Affordable housing @ 70%

median income
 SE 27th St.:
 Min. 30% non‐residential 

frontage
 Street‐level residential OK

 Public plaza
 Public parking
 Rain garden

 $10k traffic 
mitigation

 Compost 
collection
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Scott Greenberg, AICP
Development Services Director
City of Mercer Island
scott.greenberg@mercergov.org
206‐275‐7706
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APA Washington Annual Conference

MAKING SENSE OF DEVELOPMENT AGREEMENTS
THE LAW AND ESSENTIALS

MICHAEL C. WALTER
Keating, Bucklin & McCormack, Inc., P.S.

October 3, 2013  - Bellevue, WA

 Land use contract between two parties

 Parties = government and property owner (and developer)

 In writing

 Entered into voluntarily

 To:

 Regulate development of one or more specific parcels of property

 Fix the rules that will govern the development

 Usually authorized by statute and/or local ordinances or code

 Furthers public interest (health, welfare, safety, economic interest)

What is a development agreement?

APA WA Annual Conference - 2013Michael C. Walter

 Certainty in development process

 Flexibility in development process contract between two parties

 Encourage development and re-development

 Set “ground rules” for large or multi-phase development

 Agree on scope and timing and phasing of project

 Establish mitigation requirements

 Establish vesting

 Tax benefits

 Promote public welfare by balancing public and private interests

What are the purposes of 
development agreements?

APA WA Annual Conference - 2013Michael C. Walter

 Certainty in development process

 Protection of environmental and historic features of land

 Some control over design, layout, style and aesthetics

 Generation of property and sales taxes

 Job creation

 Incentives for certain types of development

 Help further comprehensive plan and goals

 Promotion of general welfare by balancing public and private interests

Benefits for government (public)

APA WA Annual Conference - 2013Michael C. Walter

 Certainty in development process

 Vesting and timing of development

 Helps with financing and lenders

 Creation of public infrastructure

 Offsetting and limiting development costs

 Easier marketing of property

 Potentially higher profits

Benefits for property owner/developer

APA WA Annual Conference - 2013Michael C. Walter

 Background origins:

 Constitution and statutes granting broad authority of government to 
contract

 Variances, waivers and CUPs

 Common Law:  ~ 1960’s and ‘70’s

 Contract rezones

 Concomitant land use agreements

 Land use contracts

 GMA in 1990 – e.g.: RCW 36.70A.090 (“innovative techniques” for planning)

 Regulatory Reform in 1995:  RCW 36.7B.170 to .210

History of development agreements 
in Washington

APA WA Annual Conference - 2013Michael C. Walter
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 Constitutional, statutory and local government  limits on legislative decision-
making by government officials

 RCW 36.70B.170-.210

 Local government ordinances and codes

 Appearance of Fairness doctrine

 Open Public Meetings Act

 The substantive laws applicable to each of the permits or approvals needed 
as part of the development agreement

 The procedural laws applicable to each of the permits or approvals needed 
as part of the development agreement

Special limits on development 
agreements

APA WA Annual Conference - 2013Michael C. Walter

 Overall:  Constitutional, statutory and local government  limits on legislative 
decision-making by government officials

 Three key sources:

 RCW 36.70B.170 - .210

 Local government ordinances and code requirements for DAs

 Law of contracts

 The substantive and procedural laws applicable to each of the permits or 
approvals needed as part of the development agreement

The law applicable to development 
agreements

APA WA Annual Conference - 2013Michael C. Walter

 Overall:  Constitutional, statutory and local government  limits on legislative 
decision-making by government officials

 Three key sources:

 RCW 36.70B.170 - .210

 Local government ordinances and code requirements

 Law of contracts

 The substantive and procedural laws applicable to each of the permits or 
approvals needed as part of the development agreement

The law:  RCW 36.70B.170 - .210

APA WA Annual Conference - 2013Michael C. Walter

 ALWAYS – review local jurisdiction code before drafting the DA

 Typically found in the development code, zoning code, or administrative code 
chapters of the code.  Samples:

 Use of specific form or style or elements

 City attorney must review and approve

 Length of vesting or life of the DA

 Limiting use to specific areas or zones of community

 Only allowed for certain uses (i.e., large, multi-phase, commercial, etc.)

 Decision-maker on associated permits and approvals

 Financing limits or waivers

 Limits on which regulations or processes can be varied in DA

The law:  Local regulations

APA WA Annual Conference - 2013Michael C. Walter

 Basic rules of contract law apply to DAs 

 General rules and limits:

 Must be of lawful age (18)

 Must be of sound mind, competent, able to read and write English

 Must be in writing (contracts relating to real property)

 Must be voluntary – no coercion, duress, etc.

 Offer and acceptance; meeting of the minds on all essential elements

 Bargained-for (negotiated)

 Consideration by each side (giving up something for something)

 “One is bound by the contract which he voluntarily and knowingly signs”

 Cannot repudiate a valid contract unless (1) fraud, (2) deceit, (3) coercion, (4) 
ultra vires (beyond legal authority to enter into contract)

The law:  Contract law

APA WA Annual Conference - 2013Michael C. Walter

 Vary, confirm or limit project elements (uses, densities, locations, etc.)

 I.D. or regulate impact fees, financial requirements, inspection or other fees

 Mitigation measures, conditions etc. under SEPA

 Design standards (heights, setbacks, landscaping, parking, etc.)

 Affordable housing

 Parks and open space

 Phasing of the development

 Address review procedures and standards for implementing decisions

 I.D. build-out period for project or areas or phases

 Vesting period of all or part of project

What DAs can be used for

APA WA Annual Conference - 2013Michael C. Walter
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 Obligate party to provide services, infrastructure or facilities

 Agree to future or contemporaneous annexation, or “no-protest” annexation 

 Tax issues – abatement, rebates, re-investment tax areas, etc.

 Address public improvements, costs, build-out, etc.

 I.D. grants and use of grant monies

 Address fee waivers or limits

 Any of the development  standards in RCW 36.70B.170(3)

 Any other “appropriate” standards or procedures applicable to the DA or any 
of the permits or approvals in the DA.

What DAs can be used for, con’t.

APA WA Annual Conference - 2013Michael C. Walter

 Do anything contrary to what is authorized in RCW 36.70B.170 - .210

 Change the comprehensive plan designation of property (use GMA for this)

 Change the zoning for the property or abrogate zoning authority (follow 
proper state and local zoning laws for this)

 Agree to development regulations or changes which are not consistent with 
the comprehensive plan

 A use or activity not allowed by – or prohibited by – state law

 A use or activity not allowed by – or prohibited by – local government law

 Bypass public notice and open meetings requirements in state and local law

 Agreements not voluntarily entered into (or under duress, incapacity, etc.)

 Oral agreements or conditions (all must be in writing)

 Agreements without legislative authority of government

What DAs can’t be used for

APA WA Annual Conference - 2013Michael C. Walter

Step 1: I.D. parcel(s), owners, lessees and jurisdiction; assemble “stakeholders”

Step 2: Stakeholders meet; discuss proposal, goals, policies; I.D. problems, 
issues, legal questions, etc.  Assemble experts and consultants

Step 3: I.D. and assemble all key documents; get copies of statutes and 
ordinances and applicable regulations

Step 4: Involve attorneys and consultants to draft first DA; additional meetings 
etc. with stakeholders; continue assembly of important documents

Step 5: Edit, review, re-edit, fine-tune DA; get all stakeholders “on board with the 
DA; involve third parties and solicit comment, etc.

Step 6: Throughout process:  Meet with representatives of local government (not 
quorum of decision-makers!), get “feel” for issues, political concerns, issues; have 
DA drafts reviewed by financers or lenders, etc.

The mechanics of crafting and using 
DAs

APA WA Annual Conference - 2013Michael C. Walter

Step 7: Finalize DA; assemble all exhibits to go with it; prepare Q and A sheets 
to use for hearings and public information; prepare all witnesses to testify and 
answer questions

Step 8: Properly notice public hearing(s).  Prepare witnesses for every hearing 
and/or meeting.  Double-check all hearing notices and timeliness, etc.

Step 9: Present DA to government decision-makers at open public meeting(s).  
Answer questions.  Revise DA as needed to address comments, concerns, etc.  
Get legislative body to vote – need majority or per code to approve

Step 10: Once agreed to by all parties and approved by legislative body of 
government, execute duplicate originals, with exhibits

Step 11:  Have DA recorded with local auditor or assessor (or both, if necessary).  
Each party keeps one complete original

Step 12: Comply, comply, comply with the DA !!

The mechanics of crafting and using 
DAs

APA WA Annual Conference - 2013Michael C. Walter

 RECITIALS:

 State and local law authority for the DA

 I.D. of the property, size location, zoning, comp. plan, etc.

 History of the formation of the DA

 Value benefits for both parties

 Acknowledge SEPA and process and decisions

 I.D. owners, tenants, easement holders, etc.

 Features of the property

 Meetings and negotiations re issues, etc.

 That DA is voluntary, bargained-for;

 Involvement of public and others in process

Common terms and provisions of 
DAs

APA WA Annual Conference - 2013Michael C. Walter

 I.D. political, development, physical or environmental problems; how 
addressed in the DA

 Term (length) of the DA

 Key trigger dates for actions, permits, decisions

 Definitions of all key or unusual terms

 Impact fees

 Tax issues

 Annexation issues

 Impact on utilities, and how addressed or mitigated

 Parks and recreation facilities (location, layout, development timeline, etc.)

Common terms/provisions of DAs, con’t.

APA WA Annual Conference - 2013Michael C. Walter
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 Affordable housing issues

 Specific areas or zones with unique development characteristics, timelines, 
challenges or issues

 Specific and clear explanation of how DA promotes public health, welfare, 
safety, economy, etc., and that DA does NOT merely benefit private interests

 How the DA is consistent with the comprehensive plan

 How the DA is consistent with applicable development regulations

 Process for review, public input and approval, and the DA has complied with 
all State and local requirements to ensure public participation and due 
process

 The development standards identified in RCW 36.70B.170(3)

 Reserving authority to government to impose new or different regulations to 
extent required by a “serious threat to public health and safety”

Common terms/provisions of DAs, con’t.

APA WA Annual Conference - 2013Michael C. Walter

 Failing to comply with State law requirements (RCW 36.70B.170 - .210)

 Failing to comply with local ordinances and codes (substance and procedure)

 Can’t use DAs to re-zone land or bypass zoning laws 

 Not having clear title to all of property before approving DA

 Not involving all stakeholders in the process (and early on)

 Failing to I.D. and resolve legal, political, physical, development, 
environmental problems before approval

 Entering into DA because of political or economic pressure, duress, etc.

 Failing to resolve up front all likely future conflicts, legal issues or pitfalls 

 Not clearly defining all important and unusual terms

 Including too many or unnecessary long-term commitments or obligations

 Not retaining government rights to alter regulations or terms to address future 
“serious threat to public health and safety”

Watch out for the following . . . 

APA WA Annual Conference - 2013Michael C. Walter

A problem development is a 
potential problem agreement, 
and a problem agreement is a 

problem for the parties and

the public.

PARTING THOUGHTS . . . 

APA WA Annual Conference - 2013Michael C. Walter

www.efelle.com
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DEVELOPMENT AGREEMENT

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013

City of Tukwila Experience

 Population
◦ Night: 19,000
◦ Day: 125,000 – 150,000

 Employment Sectors
◦ Service, Manufacturing, Retail 
◦ Approx. 43,000 jobs

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013
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Development Agreement – TMC 18.86

 Discretionary – Legislative Act
 Review Process
◦ Staff
 Meet with staff
 Pre-application
 May need Executive Session
 Review application / Staff report to Council Committee

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013
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Council Review

 Committee forward recommendation

 City Council Hearing

 City Council Adoption of Ordinance or Resolution

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013
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Appeals, Dispute Resolution 
& Minor Amendments

 City Council appeals to Superior Court

 Dispute Resolution

 Minor Amendments

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013
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Sound Transit Link 
Light Rail

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013

6
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Tukwila South

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013
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Circuit City Site

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013
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Benefits to the Cities
 Resolve legal disputes
 Fostering public/private partnerships
 Encourage private-public partnership in planning/ 

financing of public facilities
 Extraction of public benefits without conflict with 

regulatory ‘taking’
 Provides flexibility in testing new standards
 Consolidate numerous issues involved in complex 

project  into a single controlling document
 Provides predictability for projects with large private or 

public investment
 Implementing city plans, goals, & policies

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013
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Lessons Learned
• Adopt an ordinance authorizing development 

agreements in your development code
• Involve all departments  in discussions
▫ How do you want to deal with minor changes?
▫ How do you want to resolve disputes?
▫ Who will monitor & implement the development 

agreement?
• Clear understanding of what the public benefits 

& costs are

Tukwila Department of Community Development
APA WA Planning Conference

October 2, 2013
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	1. REGULATORY EFFECT OF THIS AGREEMENT 
	1.1 Future development of Sound Transit’s surplus land on the five Sites shall be regulated by the City pursuant to this Agreement, and by the Seattle Municipal Code to the extent the Code is consistent with this Agreement.  In the event of a conflict or inconsistency between this Agreement and the Code, this Agreement shall prevail.
	1.2 This Agreement shall not apply to Site D to the extent it is owned and developed by Seattle Central Community College pursuant to its Major Institution Master Plan.
	1.3 Any complete application for a MUP submitted to the City before the termination or expiration of this Agreement shall be regulated under, and be reviewed consistently with: (a) this Agreement; and (b) the sections of the Seattle Municipal Code specifically referenced in this Agreement, as those code sections are in effect on the date of this Agreement.  
	1.4 If a complete application for a MUP submitted to the City before the termination or expiration of this Agreement results in an issued MUP, and if that MUP has not expired or been suspended or revoked, then any complete application for a related construction permit shall be regulated under, and be reviewed consistently with: (a) this Agreement; (b) the sections of the Seattle Municipal Code specifically referenced in this Agreement, as those code sections are in effect on the date of this Agreement; and (c) to the extent they are not inconsistent with this Agreement, the Land Use Code and other land use control ordinances under which the MUP application was considered vested.
	1.5 The City and developers of the Sites should consult the UDF and CDP for guidance in interpreting this Agreement, but neither the UDF nor the CDP is regulatory except to the extent that specific portions of the CDP are incorporated into this Agreement.
	1.6 Buildings and open spaces constructed on the Sites shall approximately conform to the dimensions and locations depicted in the CDP, which are approximate and not based upon site surveys.  However, the total building areas for each of the Sites as set forth on page 2 of the CDP shall not be reduced without the consent of both Parties’ designated representatives.
	1.7 The number of residential units stated in the CDP are estimates and reflect assumptions about sizes and types of units.  Although residential uses are required by the Agreement, no specific number of units is required in any building by this Agreement.

	2. USES
	2.1 The Broadway-facing areas of Sites A, C, and D shall include pedestrian-oriented nonresidential uses that have the potential to animate the sidewalk environment, as referenced in the CDP.
	2.2 Sites A and C shall be developed as mixed use-buildings.
	2.3 Site D may be developed either as a mixed-use building or by Seattle Central Community College pursuant to its Major Institution Master Plan. 
	2.4 All uses permitted in the underlying zones are permitted within the five Sites, except that Site B-South shall be developed only with residential uses or with live-work units, and the west-facing ground floor units may include offices other than customer service offices.  
	2.5 Site B-North shall be developed exclusively as Affordable Housing, which may include affordable live-work units that do not include a retail use.  For purposes of this Agreement, “Affordable Housing” means affordable housing as defined in SMC 23.84A.016, for households with incomes not exceeding 60% of “median income” as defined in SMC 23.84A.025.
	2.6 Notwithstanding the limitations imposed by Sections 2.2, 2.4, and 2.5, a community center as defined in SMC 23.84A.018 shall be permitted within the first 40 vertical feet on Sites A, B-North, C, and D.  The area of any community center shall be exempt from FAR calculations.  

	3. GENERALLY APPLICABLE DEVELOPMENT STANDARDS 
	3.1 Each Site shall achieve these respective Green Factor scores: 0.388 for Site A; 0.388 for Site B-North; 0.399 for B-South; 0.0467 for Site C; and 0.047 for Site D.  The Parties intend that these scores will result in a pooled Green Factor score across all Sites of 0.302.
	3.2 The maximum parking ratio for residential uses shall be 0.7 stalls per residential unit, as illustrated on page 16 of the CDP.  Parking space rents may not be bundled with rents for Affordable Housing or with rents for Affordable Units as defined in Section 5.2.  
	3.3 Buildings on Sites A, C, and D shall be built to a minimum height of 74’11”, with a maximum six floors excluding parking, and a developer may request to build up to 85’ in height in order to add an additional floor as provided in Section 5.4.
	3.4 Buildings on Sites B-North and B-South shall be built to a minimum height of 74’11” and may be built up to a height of 85’ as a matter of right.  

	4. OPEN SPACE 
	4.1 Sites A and B-South shall be responsible for the publicly accessible open space areas required by this Agreement and depicted in the CDP, pages 7, 8, and 12.  No additional open space is required on any Site beyond what is required by this Agreement.
	4.2 Site A shall be responsible for constructing and maintaining two large open space areas: a private street along the eastern boundary of Site A referred to as Nagle Place Extension (“NPE”), and a Plaza immediately west of NPE and south of Sound Transit’s Station Vent Shaft.  NPE shall be 28 feet in width, and the portion of the Plaza south of the Vent Shaft shall be 53 feet in width between the west curb line of NPE and the building plinth.  Throughout this Agreement, “plinth” means a flat podium or foundation that provides a consistently level plane for the first floor of the building. 
	4.3 Site A also shall construct and maintain a building pass-through between Broadway East and the Plaza, and a 12-foot-wide private plaza on top of the plinth adjacent to East Denny Way.  
	4.4 Site B-South shall construct and maintain a building pass-through between NPE and 10th Avenue East.
	4.5 Each of these open space areas shall be constructed in the locations and to the approximate dimensions depicted in the CDP on pages 3, 7, 10, and 12.  Each of these open spaces shall be privately owned but publicly accessible, as described below.
	4.6 The Plaza and NPE shall be open to pedestrians and bicyclists during daylight hours and a minimum 16 hours per day.  In addition, pedestrian and bicycle access through the Plaza to the bicycle parking areas shall be available whenever the light rail system is in operation.  
	4.7 The owner of Site A shall allow members of the public using the Plaza and NPE to engage in activities that are lawful on public sidewalks, except that those activities that would require a street use permit if conducted on the sidewalk may be excluded or restricted.  Free speech activities such as hand billing, signature gathering, and holding signs, if done without obstructing access to the open space or the buildings, and without unreasonably interfering with the enjoyment of the space by others, shall be allowed.  While engaged in allowed activities, members of the public may not be asked to leave for any reason other than conduct that unreasonably interferes with the enjoyment of the space by others. 
	4.8 Notwithstanding these general requirements for public use of the Plaza and NPE, the owner of Site A shall make the Plaza and adjoining portion of NPE available on reasonable terms and at reasonable times, to entities and organizations seeking to conduct programmed public events.  
	4.9 The owner of Site A shall make NPE available at all times for use by motor vehicles accessing the service and parking entrances to the building on Site A, and by Sound Transit vehicles, except that the owner of Site A shall restrict vehicular access to NPE from the south when the Plaza and adjoining portion of NPE are in use for programmed events.  
	4.10 The owner of Site A shall maintain the Plaza and NPE in a safe, clean, and functional condition.
	4.11 The pedestrian pass-throughs and the small plaza on the plinth along East Denny Way shall be open to the public during daylight hours, and for at least 16 hours per day, but they may be managed as private space compatible with building uses.  The pedestrian pass-through on Site A may serve, at the developer’s and owner’s discretion, as lobby access to the residences in the building, so long as any doors at the ends of the pass-through are openable by the public at least 16 hours per day and clearly-identified as useable by the public during those hours.  

	5. AFFORDABLE HOUSING AND AFFORDABLE UNITS
	5.1 Site B-North shall be developed exclusively as Affordable Housing.  
	5.2 The developers and owners of Sites A, B-South, C, and D (unless D is developed by Seattle Central Community College consistently with its Major Institution Master Plan) shall participate in the City’s Multifamily Housing Property Tax Exemption Program by filing an application for exemption no later than the application deadline if that Program is available.  For purposes of this Section, the “application deadline” shall be the 30th day after execution of the purchase and sale agreement for that Site, even if the Program were to allow an application for exemption to be filed later.  For purposes of this Agreement, “Affordable Units” shall mean housing units that qualify as affordable within the meaning of the Program.  The minimum percentage of Affordable Units required by the Program must remain in the Program for at least twelve consecutive years and may not be converted to another use, even if the Program were to allow a shorter period or other uses. 
	5.3 Affordable Units on each Site shall be constructed of the same quality, and in the same proportion of unit types (studio, one bedroom, etc.) as the market-rate units on that Site. 
	5.4 The City will increase the height limit on Sites A, C, or D from 74’11” to 85’ in exchange for proposals satisfactory to the City to provide Affordable Units that are greater in number, longer in duration, and/or more affordable than what is required by Section 5.2.

	6. DEVELOPMENT STANDARDS SPECIFIC TO SITE A
	6.1 The ground floor clear ceiling height of the building shall be between 15 and 20 feet high, and shall be recessed four feet from the property line on Broadway East in order to provide for an 18-foot wide sidewalk area.  This sidewalk area may include green spaces and/or bicycle parking.  
	6.2 Overhead weather protection shall be provided along Broadway East.  The weather protection shall be six to eight feet deep over the public right- of-way and shall be constructed between 12 and 20 feet above the sidewalk, as determined through the design review process.  
	6.3 The east-west building depth for all floors not partially below grade shall be a maximum of 80 feet.  
	6.4 On the south portion of Site A, a building plinth is required to accommodate the downward slope of the site from west to east.  There shall be a 12-foot wide plaza at the south end of Site A on top of the plinth, and the south edge of the plinth may abut the property line at East Denny Way.  On the east side the building, there shall be an 8-foot wide pedestrian way on the plinth connecting the building pass-through to the north and the private plaza to the south as depicted and described on pages 3 and 10 of the CDP.  Direct access shall be provided between the plinth and the sidewalk on East Denny Way.
	6.5 At the northwest corner of Site A, there shall be a first-floor diagonal building setback that creates an open triangular space for the sidewalk, to complement the Station entrance and plaza, as depicted on pages 7 and 13 of the CDP.
	6.6 Site A shall construct and maintain an east-west pedestrian pass-through (which may, at the developer’s sole discretion, be enclosed) connecting the sidewalk on Broadway East with the Plaza, aligned with the southern edge of Sound Transit’s Vent Shaft, and as further described in Section 4.11.  This pass-through shall be at least the same height as the ground floor of the building, be between 15 and 20 feet wide, and meet Americans with Disabilities Act (“ADA”) standards.  There shall be a discernible visual break in the building mass that marks the location of this pedestrian pass-through, as determined through the design review process. 
	6.7 The developer and owner shall construct and maintain a 53-foot wide Plaza west of NPE and south of the Vent Shaft, comprising approximately 6,656 square feet, including an area approximately ten feet wide along the western edge of the Plaza that shall be used for bicycle parking, unless this bicycle parking is provided within the building consistently with Section 6.10.  The developer shall install appropriate utilities in the Plaza and adjoining portion of NPE to support the area’s use for programmed public events as provided in Section 4.8.  
	6.8 The developer and owner shall construct and maintain NPE as a minimum 28-foot wide private street where motor vehicle traffic is calmed and pedestrians and bicyclists have priority over motor vehicles.  
	6.9 The design of the Plaza, NPE, and the 18-foot side sidewalk on East Denny Way shall complement and coordinate with the design of Seattle Department of Transportation’s Festival Street on East Denny Way, as determined during the design review process.
	6.10 The developer and owner shall provide bicycle parking racks along the western edge of the Plaza south of the Station Vent Shaft adjacent to the building plinth, as depicted and described on page 9 of the CDP, or may instead include the same quantity of parking racks within the building so long as the racks are accessible to the public during the hours when the light rail system is in operation.  These racks provide additional public bicycle parking beyond what SMC 23.54.015 requires for the uses in the building on Site A.  There shall be a minimum 45 spaces in this area or within the building when the building opens for occupancy, and the number of spaces shall increase to 90 by 2030.  This area shall be accessible from the pedestrian pass-through and NPE.  
	6.11 Vehicular access to the building shall be by means of a single curb cut on NPE, as depicted on page 15 of the CDP.  A maximum 210 underground parking spaces shall be provided as depicted on pages 16 and 17 of the CDP.
	6.12 The developer shall install a green roof on the building on Site A (although the developer may provide an alternative method to achieve the Site A Green Factor score listed in Section 3.1), planting strips on Broadway East, and two street trees on East Denny Way that match the species and size of other trees on the Festival Street. 

	7. DEVELOPMENT STANDARDS SPECIFIC TO SITES B-NORTH AND B-SOUTH
	7.1 The maximum height of each building shall be 85 feet and the maximum building depth shall be 72 feet.  The maximum length of each building is approximately 177.5 feet.
	7.2 The buildings shall be set back five feet from the property line along 10th Avenue East, to make room for stoops, private gardens, and entry courtyards within this setback.  Stoops must be provided on the east building façade.  
	7.3 There shall be a three-foot wide greenscape zone between the east property line and the back of sidewalk.  In the event of a raised podium for an underground parking garage, this greenscape zone shall provide screening of the podium façade.  In addition, there shall be a six-foot sidewalk, a seven-foot planting strip, and alternating seven-foot deep greenscape curb bulbs and seven-foot parking bays as depicted on page 6 of the CDP.  Large tree species shall be planted in the curb bulbs, to provide a unifying visual theme with the mature vegetation of Cal Anderson Park. 
	7.4 On the west, each building shall be set back 11 feet from NPE to provide for amenity areas, including a five-foot wide sidewalk, and to make room for entries, private courtyards, private gardens, and stoops, if the developer chooses to include stoops on the west façade.  
	7.5 Vehicular access shall be by means of a single curb cut shared by the Sites on 10th Avenue East, as depicted on Page 15 of the CDP.  
	7.6 Parking space rents shall be unbundled from all Affordable Housing and all Affordable Units.
	7.7 Site B-South shall construct and maintain a pedestrian pass-through between NPE and 10th Avenue East, which shall be open to the public as described in Section 4.11 and aligned with the Site A pass-through required in Section 6.6.  This pass-through shall be at least the same height as the ground floor of the building, be between 15 and 20 feet wide, and meet ADA standards.

	8. DEVELOPMENT STANDARDS SPECIFIC TO SITE C
	8.1 The ground floor clear ceiling height of the building shall be between 15 and 20 feet high, and shall be recessed four feet from the property line on East Denny Way in order to provide for an 18-foot wide sidewalk area.  
	8.2 Overhead weather protection shall be provided along Broadway.  The weather protection shall be six to eight feet deep over the public right-of-way and shall be constructed between 12 and 20 feet above the sidewalk, as determined through the design review process.  
	8.3 Vehicular access shall be by means of a single curb cut on Nagle Place, as depicted on page 15 of the CDP.
	8.4 The upper two floors fronting East Denny Way shall both be set back the same five feet from the lower floors, and no additional setback shall be required.

	9. DEVELOPMENT STANDARDS SPECIFIC TO SITE D
	9.1 The ground floor clear ceiling height of the building shall be between 15 and 20 feet high, and shall be recessed four feet from the property line on Broadway in order to provide for an 18-foot wide sidewalk area.  
	9.2 Overhead weather protection shall be provided along Broadway.  The weather protection shall be six to eight feet deep over the public right-of-way and shall be constructed between 12 and 20 feet above the sidewalk, as determined through the design review process.  
	9.3 Vehicular access shall be by means of a single curb cut on Broadway, as depicted on page 15 of the CDP. 

	10. DESIGN REVIEW
	10.1 In reviewing projects under this Agreement, the Design Review Board (“DRB”) will use the recently-adopted, site-specific design guidelines that supplement the Capitol Hill Neighborhood Design Guidelines, in addition to any other applicable guidelines.  The recommendation of the DRB shall be consistent with this Agreement, but if there is a conflict between a DRB recommendation and the terms of this Agreement, the latter shall control.
	10.2 The design and materials of the Plaza and NPE shall be compatible with the design and materials of the East Denny Way Festival Street in order to create a uniform style and functionality among the private and public open spaces.  
	10.3 The City’s design review process shall be modified as follows for development of the Sites:
	The developer of each Site shall be required to present only one design alternative in addition to the proposal at the Early Design Guidance meeting.  The DRB will strive to hold no more than two meetings and will require no more than three; the developer may request additional meetings.  
	10.3.2 DPD will assign the proposals on all five Sites to the same planner, to the extent that the Department’s workload permits.
	10.3.3 If one developer successfully bids on more than one Site, the DRB will accommodate a request by such developer to consider the Sites controlled by that developer as a package at the same DRB meetings. 

	10.4 The developer of each Site may request to go through the standard design review process without being subject to the modifications of that process provided in Section 10.3.

	11. MINOR VARIATIONS
	11.1 During the MUP process, DPD may approve applications that vary in minor ways from the requirements of this Agreement. A minor variation is one that: (a) is consistent with the intent of this Agreement to achieve high-quality transit-oriented development near the Station; (b) will not result in significantly greater impacts than are allowed by this Agreement; and (c) will provide at least as much open space, amenity area, and Affordable Housing and Affordable Units as would a project that does not vary from the requirements of this Agreement.  A minor variation may not approve greater height than is authorized by this Agreement.  
	11.2 A structure that is no more than 12 inches less than a stated minimum dimension shall be deemed consistent with this Agreement, and such lesser dimension shall not be subject to review during the MUP process and shall not require a minor variation.  

	12. SEPA AND THE MUP PROCESS 
	12.1 The MUP process for development of each Site (including but not limited to any design review or administrative appeal of a MUP or related SEPA conditioning decisions) shall not revisit or change any element of this Agreement.
	12.2 Applications for MUPs for development of each Site will be subject to SEPA review, but notwithstanding the provisions of SMC 25.05.680 and Chapter 23.76, administrative appeals of compliance with SEPA’s procedural requirements (including but not limited to threshold determinations or the adequacy of environmental review) related to development of a Site shall not be allowed; any such appeal must be filed directly in King County Superior Court. 

	13. SOUND TRANSIT’S COMMITMENTS
	13.1 Sound Transit will offer Site B-North to not-for-profit developers for development solely as Affordable Housing.  Sound Transit will provide for City participation in the RFQ/P process for this Site so that the City may assist in evaluating the proposals and may offer appropriate City financing.  
	13.2 Sound Transit will provide a minimum of 88 bicycle parking spaces in one or more covered secure cages in the area west of the Station Vent Shaft, and will increase the number of such bicycle parking spaces to 176 by 2030.  In addition, Sound Transit will provide 40 bicycle parking spaces at racks near the west entrance to the Station.

	14. CITY COMMITMENTS
	14.1 The City will expedite its review of MUP applications for development of the Sites.  
	14.2 The City will apply the terms of this Agreement to future developers and owners of the five Sites.
	14.3 Subject to applicable law, City funding policies and guidelines, and City appropriation, the City will provide financial resources, such as the Housing Levy, to help fund Affordable Housing on Site B-North.  

	15. EFFECTIVE DATE AND TERMINATION
	15.1 This Agreement shall be effective when signed by the Mayor and Sound Transit’s Chief Executive Officer, and shall expire ten years after its effective date.
	15.2 In the event that Sound Transit does not receive an acceptable response to its RFQ or RFP for any Site, Sound Transit may propose changes to this Agreement, and the City agrees to immediately negotiate such proposed changes in good faith.  If such negotiations do not promptly lead to amendment of this Agreement, or if amendment of this Agreement does not promptly lead to acceptable responses to Sound Transit’s RFQs and RFPs, Sound Transit may terminate this Agreement by providing notice of such termination to the City’s designated representative.  As of the date of such notice of termination, this Agreement shall no longer have regulatory effect on the Sites, and they may be sold and developed consistently with the underlying zoning.
	15.3 For purposes of this Section, an “acceptable response” to Sound Transit’s RFQ/P process is one that is consistent with this Agreement, and that provides fair market value to the satisfaction of both Sound Transit and the Federal Transit Administration.  Fair market value will be determined by comparable sales appraisal methodology.  Site B-North will be appraised as property with an NC3-40 zoning designation; all other Sites will be appraised at highest and best use.
	15.4 The restrictions in this Agreement shall not apply to the Sites in perpetuity, and after the Sites are developed in accordance with this Agreement, or after the expiration or termination of this Agreement, the Sites may be redeveloped in the future in accordance with City regulations in effect at the time of such future re-development.  Until redeveloped, however, each Site that is developed pursuant to this Agreement must comply with the applicable terms of this Agreement, and such terms remain enforceable by the City and Sound Transit.

	16. NOTICE AND DESIGNATED REPRESENTATIVES
	16.1 It is expected and desired that there will be many informal communications between City staff and Sound Transit staff regarding the interpretation and implementation of this Agreement.  The City and Sound Transit agree to work cooperatively with each other to interpret and implement this Agreement.  However, if disagreements arise about the meaning or effect of this Agreement that staff cannot informally resolve, the designated representative of either Party may invoke the dispute resolution provisions of this Agreement by providing written notice to the other Party’s designated representative.  If written notice is given by email, it shall be accompanied by mailed or hand-delivered notice.
	16.2 The City’s designated representative is:
	16.3 Sound Transit’s designated representative is:  
	16.4 The City and Sound Transit may change designated representatives by written notice to the other Party’s designated representative.

	17. DISPUTE RESOLUTION AND REMEDIES
	17.1 The Parties shall attempt to resolve in good faith any disputes regarding the interpretation or implementation of this Agreement by using the procedures in this Section, except that a decision by Sound Transit to terminate this Agreement pursuant to Section 15.2 for failure to receive an acceptable response to an RFQ or RFP for any Site shall not be subject to this dispute resolution process.  
	17.2 The Parties agree that time is of the essence in the implementation of this Agreement, and the Parties agree to use this dispute resolution process in a cooperative and efficient manner.  
	17.3 This dispute resolution process shall commence when the designated representative of one Party notifies the designated representative of the other Party that he or she is commencing the process. 
	Level One:  The City’s Planning Division Director and Sound Transit’s Transit-Oriented Development Manager shall meet to discuss and attempt to resolve the dispute.  If they cannot resolve the dispute within fourteen calendar days after notice by a Party’s designated representative of the commencement of this process, either Party’s designated representative may give notice that he or she is referring the dispute to Level Two.
	17.3.2 Level Two: The City’s Director of Planning and Development and Sound Transit’s Executive Director of Planning, Environment and Project Development shall meet to discuss and attempt to resolve the dispute.  If they cannot resolve the dispute within fourteen calendar days after referral to Level Two, either Party’s designated representative may give notice that he or she is referring the dispute to Level Three.
	17.3.3 Level Three:  The City’s Office of the Mayor and Sound Transit’s Office of the CEO shall meet to discuss and attempt to resolve the dispute within fourteen calendar days after referral to Level Three.  

	17.4 If the Parties cannot resolve the dispute within fourteen calendar days after referral to Level Three, then either Party’s designated representative may give notice that he or she is requesting the other Party to participate in mediation or another method of dispute resolution.  Whether or not the Parties agree to participate in such alternative dispute resolution, after unsuccessful completion of the Level Three process either Party may file an action in King County Superior Court seeking a declaratory judgment, specific performance, equitable relief, or a combination of these remedies.  Neither party may seek damages for breach of this Agreement, but the prevailing party in any dispute that is resolved by a court shall be entitled to reasonable attorney fees and costs.  
	17.5 During the pendency of any dispute, neither Party shall be relieved of its obligation to comply in good faith with all provisions of this Agreement that are not in dispute.  

	18. BINDING ON SUCCESSORS
	18.1 This Agreement shall be binding upon and inure to the benefit of the successors and assigns of the City and Sound Transit. 

	19. GOVERNING LAW
	19.1 This Agreement shall be interpreted, construed, and enforced in accordance with the laws of the State of Washington.  Venue for any action under this Agreement shall be King County, Washington.

	20. INTERPRETATION
	20.1 This Agreement has been reviewed and revised by legal counsel for the City and Sound Transit, and no presumption or rule that ambiguity shall be construed against the party drafting the document shall apply to the interpretation or enforcement of this Agreement.  
	20.2 This Agreement constitutes the entire agreement between the Parties with respect to its subject matter, and supersedes all prior negotiations, understandings and agreements, including but not limited to the Term Sheet.

	21. AMENDMENT
	21.1 This Agreement may be amended only by written instrument executed by both Parties pursuant to authorization of the City Council and Sound Transit Board.  No failure to exercise, and no delay in exercising, any rights, power, or privilege in this Agreement shall operate as a waiver thereof.  
	21.2 Nothing in this Agreement shall limit the City’s authority to impose new or different regulations inconsistent with this Agreement to the extent required by a serious threat to public health and safety. 

	22. SEVERABILITY
	22.1 If any provision of this Agreement is determined to be unenforceable or invalid by a court, the remaining terms of this Agreement shall remain in effect.  However, either Party may invoke this Agreement’s dispute resolution process to resolve any disputes about the effect of the court’s decision on the remainder of this Agreement. 

	23. RECORDING
	23.1 This Agreement will be recorded with King County by the later of 30 days after the Agreement’s effective date or 30 days after City approval of Lot Boundary Adjustments so that the boundaries of the legal parcels subject to this Agreement correspond to the Sites depicted in the CDP.

	24. EXECUTION IN COUNTERPARTS
	24.1 The Parties may execute this Agreement in counterparts, each of which shall be deemed an original, and all counterparts together shall constitute one and the same instrument.  
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